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YTD Volume of Refinancings
of U.S. Private Credit Loans
into Syndicated Loan Market:

111 $8.82 billion

YTD Volume of Repricings
of U.S. Leveraged Loans:

111 $185.6 billion

GLOBAL LEVERAGED FINANCE MARKET UPDATE

NEW YORK

SMART SUMMARY

® 2024 witnessed a boom in lever-
aged loan activity, characterized
primarily by repricings, refinanc-
ings and dividend recap transac-
tions and an increase in M&A ac-
tivity and LBOs, which has largely
continued into the start of 2025.
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= 2024 also witnessed a boom in
high yield bond issuances. This
increase continued in early 2025,
but year to date, high-yield bond
volumes in the U.S. are down com-
pared to Q1'24, with expectations
that recent volatility in the market
will persist.

® Concerns over the new adminis-
tration’s economic policies have
recently reduced companies’
appetite for new debt, but dividend
recapitalizations and refinancings
remain prevalent.

2024 Recap

FY 2024 was characterized by a wave
of momentum in the U.S. leveraged
loan market, propelled by a surge in
opportunistic repricings, refinanc-
ings and dividend recap transactions

Heather Emmel
Partner, Capital Markets

Gabriella Leonovicz
Associate, Capital Markets H

LONDON
Alex Eagle

in a vibrant broadly syndicated loan
market. As the shortage in new paper
— against exceptionally elevated
demand - persisted throughout
2024, lenders showed that they were
prepared to revisit pricing on existing
deals and to accept riskier borrower
profiles, a marked shift from their
increased focus on credit quality
in 2023. The same appetite for risk
existed in the U.S. high-yield bond
market, which saw an issuance of
$301.3 billion in high-yield bonds in
2024 (up 64.1% from 2023).! These
market conditions enabled highly
speculative borrowers to take advan-
tage of highly accommodating credit
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conditions, resulting in a FY 2024-25
loan repricing volume of $757 billion,
an amount that eclipsed the last
record-high of $432 billion in 2017.

The second half of 2024 was also
marked by an upward trajectory
in M&A and acquisition financing.
Although the resurgence of new
money transactions was modest, it
showed promising change as BSL
volume to finance LBOs rose to its
highest level in over two years. This
milestone marked an encouraging
start to what many market partici-
pants hoped would be a substantial
rise in M&A in 2025.
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Q1 2025 Recap

Following a banner year that peaked
in December 2024, opportunistic
deals continued to hold ground in the
U.S. leveraged loan market into Q1'25.
Similarly, the U.S. bond market held
onto its record-breaking 2024 with a
record breaking start to Q1'25, where
$83 billion of bonds were issued in the
first eight days of 2025 (the highest
year to date figure since 1990).°
However, U.S. high-yield bond issu-
ances in Q1'25 were down year-over-
year by 19.57% with sponsor backed
high-yield bond issuances down year
over-year by 46.26%.°

Activity in the U.S. high-yield bond
market was strongest in January,
but cooled in the subsequent months
as a result of the turbulent condi-
tions sparked by tariff and reces-
sionary concerns, but picked back
up during the last week of March
2025. The expectation that high-
yield bond issuances to finance LBOs
and M&A would increase in Q1'25
never materialized as a result of the
same concerns; rather, refinancings
continued be the primary driver for
high-yield bond issuances during
Q1'25. Additionally, 61% of the high-
yield bond issuances carried at least
one BB rating (a high since the Global
Financial Crisis and up from 50% last
year) and only 2% carried CCC ratings.
Finally, the markets saw a shift back
to the historical trend of unsecured
issuances (moving away from the
recent uptick in secured bonds).’
Recently, high-yield bonds have fared
better than leveraged loans, where
prices in the secondary market are
hovering around the lowest levels
since August.®

Repricing Frenzy Briefly Stalls
In January alone, borrowers launched
$138 hillion of repricing amendments
on their term loans, the second
highest monthly volume on record,
trailing only a repricing volume of
$153 billion in December 2024."

In February, however, feelings of opti-
mism surrounding growth in the U.S.
leveraged loan market were tainted

double the amount of repricing activ-
ity at this point last year.'?

After a 15 month record repricing
wave that cut spreads on nearly $1
trillion in term loans, growing uncer-
tainty and volatility pushed investors
to reassess investment opportuni-
ties.”® To put this into perspective,
during the 15-month period from
December 2023 to February 2025,

Loans Priced at Par and Above by Issuer Rating
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by “tariff concerns, volatility in the
equity markets, and the potential
effect of a less certain growth picture
on borrower fundamentals.”® Faced
with these conditions, the share of
index loans priced at par or higher
decreased from 66% in January to
36%,° resulting in a slowdown of
opportunistic activity, with repric-
ing activity falling to $39 billion,
the lowest reading in six months.*°
Further, multiple borrowers pulled
their repricing requests.!* Despite
the February lull, however, this year's
repricing activity is nonetheless thriv-
ing at $176 billion, a volume nearly

$935 billion was repriced, with many
borrowers returning for multiple
rounds. In March, the repricing volume
collapsed to just $8.9 billion - a frac-
tion of last year's $138 billion.*

Despite the slowdown, a frenzied
January helped push first quarter
transactions to $351 billion, with
repricing making up to 53% of year-
to-date activity. In Q1 alone, compa-
nies refinanced $7.7 billion in direct
lending deals with syndicated loans,
hitting the second-highest quarterly
volume in at least four years, just
behind Q1'24's $11.7 billion.*®
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New Money Financings

The year 2025 started with excite-
ment, with talk of how private equity
firms would drive significant activ-
ity in the market by capitalizing on
“narrowing valuation gaps, economic
stability and favorable monetary
policies".*s With dry powder exceed-
ing $2 trillion globally, it seemed
that private equity firms had a clear
incentive to increase activity follow-
ing a three-year Lull."’

Though still a long way off from
pre-pandemic levels, January proved
to be a promising start to 2025 for
new issuance of loans, which rose
to $34.8 billion, the second highest
volume in three years, driven primar-
ily by deals that were underwritten
at the end of 2024.'¢ Despite early
signs of growth in the first weeks
of the year, regulatory uncertainty,
unleashed by concerns over the new
administration’s economic and trade
policies, caused market hesitation.
Syndicated loan issuance to finance
LBOs, sponsored add-ons and M&A

plummeted to $7.1 billion in February,
significantly below the $24.7 billion
in January and even down from the
$10.8 billion monthly average last
year.’® Similarly, high-yield bond
issuances to finance LBOs and M&A
dropped to $2.4 billion in Q1'25,
below the $3.4 billion in the previous
quarter and the $3.5 billion issued in
Q1'24.%°

While new issuance volume of loans
has not reached the levels that many
predicted, the strong credit market
has allowed private equity firms to
continue to provide liquidity to inves-
tors through dividend recapitaliza-
tions.”* Loan dividend recap trans-
actions got off to a booming start
in January with a volume of $15.7
billion in January.?? By mid-Febru-
ary, loan dividend recap volume had
increased $22.4 billion, up 60% from
the corresponding metric at this time
last year.?® Similarly, the dividend
recap volume in the high-yield bond
market in Q1'25 was up over 161%
from 2024 at $3.3 billion.?* In the

face of fragile equity capital markets,
there is a strong likelihood that the
market will continue to see private
equity firms look to dividend recaps in
lieu of under-valued public offerings
and sales.”®

And despite the overall downward
trend of the new-issue market in
Q1'25, the frenzy of refinancings
continued apace, with borrowers
launching $27.5 billion of new loans
to take out existing debt, the highest
volume of issuance in nearly eight
months, whereas only $6.7 billion of
bonds were issued to take out exist-
ing loans.?® In Q1'25, high-yield bond
issuances for refinancings were
66.4% of total high-yield bond issu-
ances at $45.5 billion. While high-
yield bond issuances for refinancings
constituted a significant portion of
the issuances in Q1'25, the issuances
are down from 2024 by 24.8%.”"

Market volatility drove debt costs
higher, with average spreads widening
to S+359 from S+324 for buyout and
M&A deals.?® Despite this, deals are
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“Although it has been several months since the shift to a new administration,
the finance market continues to be plagued by high levels of economic
and political uncertainty, which has prolonged dealmakers’ reticence

to transact. While strong M&A activity remains a possibility, the immediate
outlook points to more refinancing transactions as the market adjusts
to the evolving economic and policy landscape.”

still getting done. Speculative-grade
borrowers raised $49.5 billion in insti-
tutional term loans for buyouts, acqui-
sitions, and M&A in Q1. January domi-
nated, making up 50% of the quarter’s
volume, but March surged with $17.7
billion — well above the 2024 monthly
average of $11 billion.”

Year-to-date issuance excluding refi-
nancings has surged to $75.7 billion,
up from $56.3 hillion at this time in
2024. Loans backing dividend recap-
italizations are on track for a record
pace, hitting $24.1 billion so far this
year.®® This slightly outpaces the
$22.6 billion recorded by this time
in 2021, which was a record year for
these deals.**

Accessing the Euro Bond
Markets

In 2024, U.S. issuers were drawn to the
euro-denominated bond market as a
result of the European Central Bank’s
(ECB) low deposit rate and raised €108
billion in euro debt, which was the
highest amount raised in five years.*
This uptick has continued into 2025
with U.S. issuers (both investment
grade and high-yield) raising approx-
imately €37 billion by way of these

o

reverse Yankee issuances as in Q1'25,
up from the €29 billion in Q1'24.%°

High-yield issuers in Q1'25 raised
$6.6 billion in euro bonds, which is
down 37.5% from the same period
in 2024.2* While historically, high-
yield issuers have not participated
heavily in reverse Yankee issuances,
that trend may change as investors
are demanding a bigger premium to
hold junk-rated U.S. debt than the
European equivalent for the first time
in two years.* Reverse Yankee issu-
ances may pick up if the European
credit markets continue to perform
more steadily than the U.S. markets;
however, these issuances come with
risks especially with the speculation
that the ECB is drawing closer to
pausing rate cuts.®®

The European Leveraged
Loan and Bond Market
Trends in the European leveraged
finance landscape have been broadly
consistent with those seen in the US
market. In 2024, the European market
provided a constructive environment
for debt issuances, with strong inves-
tor demand and tightening spreads

supporting growing deal activity
(primarily driven by refinancings and
repricings, rather than new money
issuances). This constructive dynamic
was particularly clear in the European
leveraged loan market, where a tech-
nical imbalance between supply
(i.e. a lack of new money financings,
exacerbated by the low levels of
M&A activity over the recent years)
and demand (i.e. predominantly CLO
formation) drove a wave of repricings.
Early Q1'2025 represented a contin-
uation of this momentum, with issu-
ance volumes at very healthy levels,
but continue to be dominated by refi-
nancings and repricings, which in turn
continued to compress margins to
ever-tighter lows.

After a strong start to the year, the
mood music shifted sharply in the
second half of March 2025 / early
April as a result of US tariff talk and
the reverberations that this is antic-
ipated to have on global trade. The
impact of this has been seen across
asset classes and has been felt keenly
in the world of sub-investment grade
corporate credit, with increased vola-
tility, a significant increase in yields
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and a number of slated transactions
put on pause as market partici-
pants react to wider macro events.
As an indication of this, the ITRAXX
European Crossover index (a proxy
for spreads in sub-IG credits in
Europe) has spiked from a low of 280
in mid-February to a high of 424 as
of 9 April,*” reaching levels last seen
in the second half of 2023. It remains
to be seen what impact the continued
uncertainty will have over the coming
weeks and months, but for now debt
markets remain subdued and it is
unlikely that we will see any mean-
ingful new issuance in the European
public sub-IG debt markets until after
the Easter break. On the private credit
side, deals continue to be signed, but
with an increased focus on credit-se-
lection (i.e. identifying businesses
that are insulated from the tariff

for our

Program
are live.

2L applications
2026 Summer

If you know of any talented

law students interested in
joining us next summer, please
direct them to careers.weil.com
to learn more and apply.

threat). Reduced competition from
the public markets also gives private
credit investors the opportunity to
potentially increase margins (which
had been compressing in response
to pricing pressure from the former-
ly-buoyant syndicated loan market).

Q2 2025 Outlook

With recent shifts in U.S. trade policy
- and a proliferation in news head-
lines surrounding the disruption such
shifts would have to major econ-
omies, including the aftermath of
President Trump's tariff announce-
ments on “Liberation Day", — views
of 2025 bringing significant upticks
in the pace of deal activity have
tempered.®®

Although it has been several months
since the shifttoanewadministration,

the finance market continues to be
plagued by high levels of economic
and political uncertainty, which has
prolonged dealmakers' reticence to
transact.*® While strong M&A activity
remains a possibility, the immediate
outlook points to more refinancing
transactions as the market adjusts
to the evolving economic and policy
landscape.

If investors continue to demand a
bigger premium to hold junk-rated
U.S. debt than the European equiva-
lent and the European credit markets
continue to perform more steadily
than the U.S. markets, we anticipate
that the prevalence of reverse Yankee
issuances by high-yield issuers will
increase from historically low partic-
ipation levels.
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JUMPING ON THE TEXAS BANDWAGON:
NEW YORK STOCK EXCHANGE ANNOUNCES
LAUNCH OF NYSE TEXAS

| Corey Chivers [ Heather Emmel | ] Claudia Lai
- Partner < Partner Partner
) Capital Markets 2. 1 Capital Markets Mergers &

- |

On February 13, 2025, the New York
Stock Exchange (NYSE) announced
plans to launch a new electronic
exchange in Texas, highlighting the
growing appeal of the state's busi-
ness-friendly environment. Pending
regulatory approvals, the NYSE plans
to reincorporate NYSE Chicago in
Texas and headquarter the rebranded
exchange in Dallas, Texas. NYSE
Texas will seek to provide Texas
headquartered, national and interna-
tional companies with a new venue
to list their securities, and capitalize
on the growing corporate presence in
Texas. With this move, NYSE Texas is
expected to compete in the state with
the recently announced Texas Stock
Exchange.

Acquisitions

Texas has emerged in recent years
as a burgeoning hub for major corpo-
rations and large institutional inves-
tors. In a statement announcing the
launch of NYSE Texas, the NYSE
emphasized the “pro-business atmo-
sphere” in Texas as a motivation for
launching the new exchange, while
noting that Texas is currently home
to the largest number of NYSE-listed
companies with more than $3.7 tril-
lion in market value.

The NYSE's announcement follows
the announcement last month by
the Texas Stock Exchange that it had
raised $161 million in initial funding
and proposes to operate as a national
stock exchange, with trading slated to

Parker Collins

Edward Martin

Assaciate P em Associate
Mergers & o "B Mergers &
Acquisitions Acquisitions

begin in 2026 pending approval from
the U.S. Securities and Exchange
Commission.

Nicknamed “Y'all Street,” North Texas
has rapidly emerged as the second
largest financial hub in the United
States, behind New York City. Beyond
the influx of national exchanges and
operations of major financial insti-
tutions, Texas has also enhanced
its business-friendly environment
through the establishment of the
Texas Business Courts, specialized
business courts designed to resem-
ble the Delaware Court of Chancery
that offer an alternative forum for
parties to resolve complex commer-
cial disputes, in September 2024.

These developments evidence the
continuing growing momentum of
Texas as a major financial hub and
are expected to encourage further
breadth and depth of opportunities
for financial sponsors and their port-
folio companies, strategics and finan-
cial institutions alike. The timing of
a Texas-based national securities
exchange is subject to regulatory
approvals and therefore estimates
as to when these exchanges may
commence listings are preliminary.
Similarly, it is too early to understand
a number of other key considerations
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that will be important in deciding
whether to list on one of the Texas-
based national securities exchanges,
such as:

® market acceptance of the
exchanges by investors,

® trading volumes and liquidity,

® the willingness of existing issuers
to move a listing or IPO issuers
to seek an initial listing, including

any incentives offered by the
exchanges to early participants,

® the introduction of any new trading
technologies, and

® whether the new exchanges will
create a brand identity that aligns
with particular industries, issuer
types or geographic focus.

Nevertheless, private equity portfo-
lio companies and other companies

contemplating a potential IPO in the
next 12-18 months, particularly those
who seek to identify themselves
more strongly with Texas or the
southern region of the United States,
may benefit from closely monitor-
ing developments to see if there are
potential benefits to seeking a Texas-
based listing.

WEIL IS PROUD TO BE RANKED

BAND 1 FOR PRIVATE EQUITY

GLOBAL: MULTI-JURISDICTIONAL
Chambers Global 2025

Weil was ranked as a leading law firm in 44 categories and our lawyers received 52 individual recommendations,
highlighting our deep bench of expertise across practice areas and jurisdictions.

“The private equity team
is available at all times to
respond to inquiries or get
ona call. They always go
the extra mile to provide
excellent client service.”

“Weil’s breadth and depth
of knowledge and resources
makes it well-suited to
providing support on
complex and sophisticated
cross-border legal matters.”

WEIL IS PROUD TO HAVE BEEN NAMED A 2024

FUND FORMATION
GROUP
OF THE YEAR .5

“We very much pride ourselves on the breadth of our
practice. We've never aspired to be the biggest, but we
certainly seek to be the best, and part of that offering
is ensuring that we are able to service clients of
various shapes and sizes across various strategies.”

Jonathon Soler Weil's Co-Managing Partner

Weil, Gotshal & Manges LLP

“Weil’s ability to handle  “We have consistently
complexities across worked with Weil Gotshal
very different issues on PE deals and found
and stakeholders was them outstanding in many

remarkable.” respects. The lawyers are

highly knowledgeable on
market practices.”

Weil's Private Funds Group
Tops Global Infrastructure
Investor’s 2025 Fund
Formation League Table

@w
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Weil's Private Funds Group has been ranked as the #1 global
legal advisor for 2025 by Infrastructure Investor, based on the
total value of infrastructure funds formed worldwide.

Weil advised on funds totaling nearly $35 billion in
commitments during the 12 months in consideration, a full
$12 billion more than the next closest firm. Infrastructure
Investor also highlighted Weil's involvement guiding several
of the industry's largest fundraises, including, among

others, Brookfield's flagship infrastructure fund, Brookfield
Infrastructure Fund V, and its global debt infrastructure
program, Brookfield Infrastructure Debt Fund lll, each
representing the largest fund of its kind in the market to date.
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THE CONTINUED RISE OF THE CONTINUATION FUND

Alexander Miachika
Partner
| “m= Private Equity

SMART SUMMARY

= With traditional PE exit activity
having moved at a below optimal
pace in 2024, GP-led continuation
funds continued gaining traction as
a key liquidity tool, driving second-
ary market transaction volume to a
record $152 billion —a 21% increase
over the previous high in 2021.

® GP-led continuation funds
accounted for $72 billion of 2024
transaction volume (48% of all
secondary transactions), up from
$48 billion in 2023. The market
saw a notable shift toward
single-asset continuation funds,
which comprised 48% of GP-led
transactions, as sponsors sought
to retain trophy assets.

B Attractive pricing and predictable
deal consummation made
continuation funds an appealing
alternative to traditional exit
routes, facilitating liquidity for
LPs while enabling sponsors to
potentially negotiate new carry
waterfalls, despite broader
macroeconomic uncertainty.

Introduction

In 2024, despite gradually improving
macro-economic conditions, private
M&A activity remained muted rela-
tive to expectations and the second-
ary transaction market continued its

( } Trey Muldrow

Partner
Private Equity

ascent against persistent challenges
for private equity sponsors seeking
liquidity for their limited partners.
Although  sponsor-backed M&A
rebounded from two straight years of
declines, increasing by 37% in value
and 10% in deal count as compared
to 2023,* the pace of distributions
from sponsors to LPs as a percent-
age of NAV dropped from an average
of 29% over the period 2014-2017
to only 11% in 2024. It is estimated
that PE sponsors now sit on 30,000
unsold investments representing
$3.6 trillion of value.? Furthermore,
IPO activity remained sluggish in
2024, representing only an esti-
mated 6% of the total PE sponsor
exit volume.® Opportunities for tradi-
tional paths to exits are expected to
improve, but the current pace will

not be fast enough to dramatically
reduce the existing backlog.

As M&A, IPO and recapitalization
transactions have returned at a more
tepid pace than hoped for, sponsors
and limited partners have increasingly
turned to secondary transactions,
including GP-led and LP-led trans-
actions,” as an alternative method to
generate liquidity for limited partners,
with 2024 setting a new annual record
of an estimated $152 billion in trans-
action volume, a 21% increase over the
prior record set in 2021.°

The GP-led Transaction
Market in 2024

Over the past several years, GP-led
continuation fund transactions, in
which a sponsor will initiate a sale of
one or more of its portfolio companies
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“There is strong sentiment
among industry insiders
that continuation funds
will continue to flourish.”

to a new investment vehicle (a contin-
uation fund) formed and managed
by the sponsor, have gained market
share as a percentage of the overall
number of secondaries transactions
consummated. In 2024, GP-led trans-
action volume amounted to $72 billion
and constituted approximately 48% of
all secondaries transaction volume,
up from $48 billion and 44% in 2023,
and exceeding the previous record
high of $63 billion set in 2021.° This
demand trend is currently expected to
continue, driven by increased accep-
tance and participation in continuation
funds by traditional fund LPs, the rise
of '40 Act funds and influx of retail
investor capital, the growth in size of
dedicated GP-led funds that can write
bigger check sizes and new market
entrants, with several multi-strat-
egy managers having now launched
(or acquired) dedicated secondaries
platforms.’

Within GP-led transactions, 2024 also
witnessed an increase in the number
of single-asset GP-led transactions
(48% in 2024; 39% in 2023) versus the
number of multi-asset GP-led transac-
tions (31% in 2024; 38% in 2023).6 This
shift was driven by an increase in GPs
bringing to market increasingly larger

o

“trophy” assets through single-asset
continuation funds, although multi-as-
set funds remain a significant driver of
transaction volume.

Buyout funds remain the favored
target for continuation funds in 2024,
representing over 70% of transaction
volume, with Growth and Venture
representing 10%, Infrastructure and
Energy representing 10% and Credit
representing 5%.° Some analysts
expect appetite for Buyout, Growth
and Venture to decrease and appe-
tite for Infrastructure and Credit to
increase in 2025.1° In 2024, the top 3
industries that saw continuation fund
activity included (in order of magni-
tude) Business Services, Healthcare
and Technology.'’ Investments in
North American-based companies
continue to dominate the continua-
tion fund landscape with 66% of all
GP-led secondary transaction volume,
followed by Europe at 30%."?

Value of Continuation Funds
in the Current Market

In offering a secondary market solution
to its limited partners with respect to
a single portfolio company or several
portfolio companies, the sponsor is
often able to offer its limited partners

liquidity at or close to the sponsor's
mark for the assets. In 2024, 87%
of single-asset continuation funds
priced at or above 90% of NAV and
56% priced at or above par.** Having
price discovery at this level offers an
attractive alternative to the pricing
pressures arising from current auction
processes involving other sponsors
and strategic acquirers. In addition,
continuation funds often permit (a)
existing portfolio company manage-
ment teams to remain in place, (b)
the retention of existing credit agree-
ments, (c) a reduction in regulatory
uncertainty associated with a typical
change of control transaction and
(d) the sponsor to retain its existing
corporate governance framework,
subject to certain minority protections
offered to the new investors.

Final Thoughts

GP-led continuation funds continue
to provide a useful liquidity tool for
sponsors and their limited partners
in an uncertain transaction market.
There is strong sentiment among
industry insiders that continuation
funds will continue to flourish as both
new market entrants and seasoned
secondaries investors use increasing
amounts of fresh capital to pursue
the thousands of portfolio compa-
nies held by sponsors and diversify
the use of continuation funds to addi-
tional strategies. il
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A NEW DAWN FOR UK MERGER CONTROL

P8 Jenine Hulsmann
Partner
Antitrust

SMART SUMMARY

® The UK CMA is implementing
significant reforms to support
economic growth and attract
international investment, focusing
on faster merger reviews, clearer
guidelines, and better engagement
with businesses.

= The CMA's new approach, centered
on pace, predictability, proportion-
ality, and process, aims to enhance
business certainty and streamline
the merger review process.

In what is shaping up to be the most
consequential reform of UK merger
control in over a decade, the govern-
ment and the Competition and Markets
Authority (CMA) each published on 13
February the equivalent of Jeff Bezos'
“Day 1" letter to Amazon shareholders,
setting out a new culture and operating
model for the CMA.

‘ Chris Chapman
Counsel
Antitrust

A strategic steer focused on
delivering investment and
economic growth

The UK government has been clear
that it expects the CMA to do more to
support the government’s pro-growth
agenda, having replaced the CMA's
Chair Marcus Bokkerink with former
Amazon executive Doug Gurr in
January. It is therefore no surprise
that this forms the central focus of a
new proposed strategic steer to the
CMA, which makes clear that the
government expects the CMA's work
to unambiguously reflect the need
to enhance the attractiveness of the
UK as a destination for international
investment.

The CMA's CEO, Sarah Cardell, has
responded to the strategic steer by
announcing a ‘“step change” in the
operation of the UK merger regime,

with a focus on pace, predictability,
proportionality, and process. Cardell
previously outlined these ‘4Ps’ in a
Chatham House speech in November,
but has now announced a number of
concrete changes. In particular:

® PACE - Faster merger reviews. By
June 2025, the CMA will establish a
new KPI to complete the pre-notifi-
cation phase within 40 working days,
compared to a current average of 65,
which can be significantly exceeded
insome cases. The CMA willalsoaim
to approve ‘straightforward’ Phase 1
cases within 25 working days, down
from its current target of 35.

= PREDICTABILITY - Clarification on
‘material influence’ and ‘share of
supply’ tests. UK law gives the CMA
“an unusually broad jurisdiction by
international standards”, which it has
applied expansively. The CMA there-
fore intends to clarify and delineate

Weil, Gotshal & Manges LLP
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its remit, as far as legally possible,
to “strengthen business certainty
about which deals might attract the
CMA's attention”.

® PROPORTIONALITY - Revised
approach to remedies and global
mergers. The CMA will launch a
consultation on remedies in March,
which will assess not only process
but also how the CMA assesses
behavioural remedies (which it
has historically been skeptical
of), including remedies which can
secure increased investment, as
seen in the recent Vodafone/Three
case. The CMA is also review-
ing how it assesses global deals,

with indications it may take a more
restrained approach where action
taken by regulators in other jurisdic-
tions could resolve UK concerns.

PROCESS - Greater engagement
with business. The CMA has com-
mitted to deliver a “step change”
in direct, open and constructive
engagement with merging parties,
including through including more
senior meetings earlier in the merger
review process. The CMA will
publish a ‘Mergers Charter’ in March
containing a public commitment
to deliver on the '4Ps’ and initiate a
targeted outreach program for busi-
nesses and investors.

First mergers, what next?

Cardell has made clear the CMA does
not intend to stop there, but will apply
its ‘4Ps' framework across all areas
of its work. In our previous post, we
outlined several areas where the CMA
could have an outsized impact on the
government's growth agenda. With
the first cases currently going through
the new regime - each focusing on US
tech companies operating in global
markets - this is another area where
the CMA can expect to face intense
scrutiny and debate on how its work
supports growth and investment in
the UK. @

GOLDILOCKS AND THE
DEAL MARKET OF 2025

In 2023 and 2024, inflation was too hot and high interest rates chilled the LBO
market. Leading into 2025, both issues seemed to be mellowing into a just-

AROUND

with Weil PE

right rate environment. The table was set and the timing could not have been
better: PE firms were hungry for liquidity after two years of delayed exits. Hopes

were high that the Goldilocks deal market was near. The result? So far, public
markets have found more bear than porridge, and the private markets continue to take the

temperature. Existing worries of inflation and interest rates are now mixed with new
questions of government spending and tariffs. What's one to do? At Weil, we have
seen the last few years of imperfect deal markets drive innovation in business
and legal strategies — from secondaries to LME to new rollover approaches.

We are excited to continue to partner with you, our clients, to capture the
opportunities in the midst of the challenge, and as we do, we will keep telling

the stories in Sponsor Sync.

Weil, Gotshal & Manges LLP Q2 2025 weil.com
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IDENTIFYING THE LANDMINES OF
FRANCHISED BUSINESSES

Dave Koch
3 Partner
/A Plave Koch PLC

X0 David Gail
| Partner
- Private Equity

SMART SUMMARY

® Private equity investments in
franchises continue to increase.
Private equity sponsors should
be aware that the biggest risk of
investing in a franchise is not reg-
ulatory non-compliance. Hidden
risks of franchised businesses
include the initial investment
estimate, marketing of financial
performance, sold-but-not-open
franchises and development
rights of franchisees.

Private equity transactions in the fran-
chise space are popular these days.
For a franchise law boutique like Plave
Koch PLC, private equity transactions
are now a regular part of the work,
and at Weil we have led an increasing
number of franchise transactions for

household names and in all contexts
- from take-private transactions to
carveouts. The value of franchise
related deals by PE sponsors soared
in 2024, and we expect elevated deal
activity in 2025.

The biggest risks may not be what
buyers expect. Franchising is a heavily
regulated activity, so it's natural to

think that regulatory non-compliance

WEIL INSIGHTS

I | Luke Laumann
Partner
A Private Equity

is the biggest risk. It's not. Glitches
with pre-sale disclosure and regis-
tration of franchise offerings are not
uncommon, but it's rare to find them
on a scale that truly affects deal
value. This article describes a few of
the landmines that may be lurking
for dealmakers in any industry where
franchising is common.

B The initial investment estimate. As
part of the information disclosure to
prospective franchisees, franchisors
are required to include an estimated
range of the start-up costs of a fran-
chise. Increasingly, if a franchisee's
business struggles, franchisors
face claims that they have under-
stated the required investment and
thereby doomed the franchise from
the start. In due diligence, corporate
counsel and franchise counsel will
review the target's initial investment
estimate, but the deal team is in the
best position to know whether the
estimate is understated.

Many large franchisors have shifted into whole business securitization
(WBS) structures allowing for not only cheaper debt than many alternatives
but also debt that is portable. A seller’s ability to deliver cheap debt to a
buyer allows a buyer to pay a larger multiple and the seller to capture the
value of that spread. This dynamic mitigates one of the primary challenges
in the M&A market right now — the differing rate environments in which

buyers and sellers are valuing assets.

Weil, Gotshal & Manges LLP
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® Marketing of financial perfor-
mance. A franchisor who wishes to
provide information to prospective
franchisees about the financial per-
formance of its franchises must do
so in its Franchise Disclosure Doc-
ument. About two-thirds of fran-
chisors now include financial per-
formance representations (FPRs)
in their FDDs, but franchisors may
not know that they can use excerpts
of the FDD only if there are clear
directional signals back to the FDD
for the full set of assumptions and
limitations. Corporate counsel and
franchise counsel need to evaluate
whether the target's marketing has
armed its franchisees with potential
future claims.

® The Sold-But-Not-Open (SBNO)
list. A target franchisor may proudly
display its development pipeline of
70 units open and commitments
signed for 260 more. A full pipeline
is obviously a major opportunity
for the buyer, but there could be
a dark side. It might mean some-
thing is blocking the transition from
“sold” to “open”- maybe the open

“The biggest risks may not be what
buyers expect. Franchising is a heavily
regulated activity, so it’s natural to
think that regulatory non-compliance
is the biggest risk. It's not.”

franchises aren't performing well,
maybe market conditions for the
brand have changed, maybe the
target company lacks the capacity
to keep up with the growth curve.
The franchisor could find itself in a
mess if sold-but-not-open franchi-
sees run out of patience and begin to
ask for their money back. It's a slow
fuse, which could further disguise
the danger.

® Development “rights.” When the
target is not the franchisor, PE
sponsors should pay close atten-
tion to the franchisee's represen-
tations about its development
rights with the brand. We have
seen cases where the represented

©

“development rights"” were more like
expectations —the franchisee did not
actually have contractual rights to
all of the anticipated development
territory or number of outlets.

Other landmines in a franchise acqui-
sition include undisclosed vendor
payments to the franchisor or misuse
of marketing monies contributed by
franchisees. These are in addition to
well-known risks like a flawed unit-
level business model. Top-notch
counsel with deep transactional and
franchise law expertise can help
navigate the issues unique to fran-
chising. [

Weil PE WELCOMES STEVE ARGERIS AND FRANCES DALES

Weil is thrilled to announce the Q1 arrivals of partners Steve Argeris
and Frances Dales as part of an ongoing expansion of Weil's Private

Equity practice.

Steve joins Weil in the Firm's Washington, D.C. and New York offices.

His practice includes advising leagues, teams, universities, brands and
investors across the sports, media and entertainment sectors and has
represented multiple high-profile sports teams and owners in bet-the-

company matters.

Frances joins the Firm in Weil's Los Angeles office. Frances represents
private equity funds, private companies and public companies in a
variety of complex business transactions, including leveraged buyouts,
mergers and acquisitions, minority and joint venture investments,
growth equity investments, carve-outs and divestitures.

Weil, Gotshal & Manges LLP

Steve Argerlis
Washington, D.C. & New York
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PARTNER PERSPECTIVES

Weil/Carta Insights: Employee Equity Incentive Plans

Jackie Ammon F
Senior Business

Development Manager ¢
Carta

Together with Carta, our data shows
the considerable variation in plan size
across corporations (ranging from
VC-backed startups to PE-backed
growth equity and crossover strat-
egies) as compared to larger Tier
1 PE-backed flow-through enti-
ties (i.e., limited liability companies
and limited partnerships, which are
common structures for Weil clients).
Private equity sponsors generally
hold investments with a flow-through
structure — that is, the equity incen-
tive plan sits at a limited liability
company (or partnership) and involves

Hamza Shad ¥ ¥
Insights Manager g‘!
Carta s

WEIL o
~360%

carta | pealVision®"

Amanda Rotkel e Y
Partner

Executive Compensation

& Benefits

the issuance of profits interests. In
that regard, using Weil's proprietary
DealVision 360 to gain a unique view
on how Tier 1 PE sponsors struc-
ture MIP plans, we typically see our
clients establish incentive equity
programs ranging from 10-12% of the
fully diluted equity. In comparison, as
the Carta data below depicts, plan
sizes in corporations look a bit differ-
ent and are more varied (and gener-
ally, equity incentive plans are larger
in corporations than in PE-backed
LLCs/Partnerships). For corporate
startups, plan sizes vary (and are

Brittany Butwin
Counsel
Private Equity

positively correlated) as the company
grows and raises money — with the
median employee equity pool ranging
from 12.5% (fully diluted equity) after
raising a priced seed round to 19.3%
(fully diluted equity) by Series E. For
PE-backed corporations, the median
employee equity incentive plan is
14.6% (fully diluted equity).

Stay tuned for a more detailed Weil-
Carta report of equity incentive plans,
forthcoming in our next (Summer)
edition of Sponsor Sync. [

Employee Equity Incentive Plans in PE-Backed Companies: Corporations vs. LLCs/Partnerships

19.3%

20% M vC-Backed Corporations PE-Backed Corporations

M PE-Backed LLCs / Partnerships 17.7%

16.5%

16% 15.3% WEIL Syt
14.2% DealVision™
12.5% 10-12%

12%

7

8

X

Percentage of Fully Diluted Equity

4

X

0%

Seed Series A Series B Series C Series D Series E PE-Backed PE-Backed
Corporations LLCs/
L J Partnerships
| carta |
Source: 2025 eShares Inc. dba Carta Inc. (“Carta”)
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SECTOR-BY-SECTOR BREAKDOWN: KEY DEAL
TERMS IN SPONSOR-BACKED TRANSACTIONS

W Arnie Fridhandler ﬁ Brittany Butwin WEIL Saet
bt Partner Counsel ) J
- Private Equity Private Equity DeaIVI Slon ~

Using DealVision360 (Weil's unique proprietary deals database), below we compare key deal terms in sponsor-backed
transactions across different industry sectors. Our findings highlight how sector-specific dynamics can influence risk
allocation - specifically, with respect to closing risk (specific performance and RTFs) and post-closing recourse (seller
indemnification and RWI) —and how sponsors accordingly tailor deal terms.

SPECIFIC PERFORMANCE

How often are Tier 1 PE firms in the U.S. investing on a full equity backstop basis? Depending on the sector and market dynamics, the answer
may surprise you. Where sponsors arrange full equity backstopped investments, purchase agreements will include full specific performance
for the seller’'s benefit (more deal certainty for sellers). On the other hand, typical debt and equity funded investments require a specific
performance lite mechanic, supported by a reverse termination fee if committed debt is not available at closing.

All Sectors Consumer Goods/ Technology Industrials
Consumer Services

Full Specific Full Specific Full Specific Full Specific

Performance: Performance: Performance: Performance:

Specific Specific Specific Specific )

Performance Lite: Performance Lite: Performance Lite: Performance Lite:

30% 40% 15% 45%

REVERSE TERMINATION FEES

Depending on the sector, the relative size of reverse termination fees are a proxy of perceived risk of arranging debt financing.

) ©) =) =)

All Sectors Consumer Goods/ Technology Industrials
RTF Mean = Consumer Services RTF Mean = RTF Mean =
5.74% RTF Mean = 5.08% 6.10%

5.76%
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POST-CLOSING RECOURSE: SELLER INDEMNIFICATION

In a market where sponsors are completing relatively more add-ons, acquiring from founders or where market dynamics have shifted away
from sellers, PE sponsors have found opportunities to bring back seller indemnifications and no longer need to entirely rely on RWI (as the
seller functionally provides post-closing recourse instead of an insurance company). PE sponsors have been most successful in technology
transactions at extracting that concession.

SRR

All Sectors Consumer Goods/ Technology Industrials
Consumer Services

USE OF RWI BY BUYERS

RWI s still prevalent, with a vast majority of transactions by Tier 1 PE sponsors relying on the product, in some form or another. RWI products
have permeated much deeper than LBOs; we now assist clients in binding these policies in all types of transactions, including secondaries and
minority investments.

60%> 66%’ 55%’ 66%’

All Sectors Consumer Goods/ Technology Industrials
Consumer Services

Weil, Gotshal & Manges LLP Q2 2025 weil.com


http://

Weil Private Equity Sponsor Sync

PARTNER PERSPECTIVES

Thinking Outside the Box: NAV Finance for Management Companies

1 Dane Graham
vla Partner
o 17Capital

Private equity buyout funds now
manage over $4 ftrillion in assets,
having grown at a CAGR of approx-
imately 11% since 2000.! As the
industry scales, private equity
management companies increasingly
seek financing to fuel their continued
expansion.

One prominent solution has been
selling GP minority stakes. Since
2000, more than $60 billion has been
deployed across 380+ investments
in this space, with over 50% of the
total volume occurring since 20182
While this approach provides liquidity
for strategic initiatives, it comes at a
cost: permanent equity dilution.

NAV finance offers an alternative —
without sacrificing ownership.

George Lee
Director
17Capital

Many associate NAV finance solely
with NAV loans to buyout funds. While
that segment has gained attention in
recent years, a less visible but equally
impactful application is management
company financing.

WEIL INSIGHTS

“Management company and
GP financings allow sponsors
to utilize their expected manage-
ment fee income streams,
fund interests and carried inter-
est entitlements to combat the
slow-down in distributions
and to fuel expansion of new
product lines, fund the sponsor
commitments and assist with
succession planning.”

|Zl’apital

Cassie Kimmelman
Partner
Private Funds

Over the past five years, 17Capital
has deployed nearly $6 billion across
28 NAV finance transactions with
management companies.  Unlike
traditional NAV loans, which primarily
fund additional investments, manage-
ment company financing addresses a
broader range of strategic objectives.
It has been used by a diverse range
of GPs - from fast-growing firms
where equity dilution would be costly
in the long run to established ones
with multi-billion-dollar (and some-
times publicly listed) balance sheets
seeking flexible capital solutions.

WEIL INSIGHTS

“Management Company and
GP financings may be struc-
tured in the form of a NAV-based
loan, preferred equity or other
bespoke financing structures,
each of which differ in their
payment terms, security
features and cost of capital.”

In fact, we've identified at least 6
distinct use cases for NAV finance,
underscoring its versatility. These
include:

® Making outsized GP commitments
(the most common use case)

B Repurchasing minority stakes

® Acquiring other managers

Weil, Gotshal & Manges LLP
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B Purchasing LP stakes
® Seeding new strategies

® Succession planning and facilitat-
ing generational transfers

WEIL INSIGHTS

“As the fund industry continues
to expand the use of leverage,
the LP community and regulators
have become more focused on
the topic, including the use of
leverage at the management
company and GP levels. While
explicit contractual limitations in
fund documents may be modest
with respect to these types of
financings, it is important for
sponsors to consider any restric-
tions on leverage, particularly
with respect to pledges and trans-
fers by a management company,
GP and their owners, to ensure
that they are not running afoul of
obligations to investors.”

Essentially, NAV finance enables the
same objectives as selling a minarity
stake, while maintaining all of the
upside.

A key theme across these transac-
tions is the confidence managers
have in their firms and fund perfor-
mance. Rather than selling equity
and ceding control, they leverage
their management company assets
to drive growth and expansion.

NAV financing is available across a
broad range of LTVs and features
flexible repayment terms. It is often
naturally repaid through liquidity
from GP commitments or balance
sheet allocations to prior funds.
Unlike traditional financing, the

collateral pool for NAV finance can
be isolated, freeing up the remaining
value for other solutions or repeat
NAV transactions for further growth.

WEIL INSIGHTS

“Depending upon structure
(i.e. at what level the leverage is
utilized), there could be restric-
tions in existing fund-level credit
documents, additional regulatory
considerations under the Advisers
Act, disclosure and transpar-
ency considerations or change
of control concerns at portfolio
company levels. Careful diligence
upfront will help sponsors
determine the best approach.”

In the most common scenario -
financing GP commitments - the
capital isn't used for the standard 2%
LPA-mandated commitment. Instead,
it allows managers to make outsized
commitments, often making them
the largest investor in their own fund.
This “skin in the game” strengthens
alignment with LPs, reinforcing confi-
dence in the fund's success.

WEIL INSIGHTS

“LPs expectation with respect
to “skin in the game” has only
increased in recent years, making
management company and GP
financing even more relevant.”

As the private equity industry
matures and GP balance sheets
expand, creative financing solutions
become more relevant. Our message
to managers is simple: think outside
the box — permanent equity dilu-
tion isn't the only path to financing
growth. il
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On Weil's
Global Liability
Management
Initiative with
Global Head
Justin Lee

Sponsor Sync editor and Weil Private
Equity counsel Brittany Butwin
sat down with Justin Lee, Global
Head of Liability Management on a
wide-ranging conversation, from the
basics of liability management exer-
cises (LMEs) to Weil's LME group and
its strengths. Weil's many decades of
industry leadership and innovation in
business finance and restructuring
have crystallized in 2025 under the
Global Liability Management Group.

0: What is LME?

A Inanutshell, liability management
exercises (or LME for short) and stra-
tegic capital solutions center around
a company's ability to address debt
maturities, liquidity challenges and
other pressing financial needs. In
a world where debt documenta-
tion, for the most part, is borrow-
er-friendly, we look to unlock value
by analyzing existing documentation
to implement innovative, tailored
solutions that provide cost-efficient
alternatives to traditional restructur-
ing. Such solutions can take a variety
of forms — whether by way of “drop
down”, “up-tier”, “double dip", “pari
plus”, some combination thereof, or
an entirely new strategy. If you are

Weil Private Equity Sponsor Sync

Brittany Butwin, Editor (left)

more familiar with front end transac-
tions like LBOs and new underwrit-
ings, you may be more accustomed
to hearing about LME in the form of
“blockers”, but the practice of LME is
primarily about exploring the art of
the possible and crafting company
/ document-specific guidance and
possibilities to enhance leverage
and recovery in the most challenging
circumstances.

0: Why is LME important for
sponsors?

A:  While Lliability management
exercises were traditionally viewed
as as tools used only by the most
aggressive sponsors, it has become
commonplace for sponsors and
companies to evaluate these tools
in light of flexible documentation
terms and willing counterparties

(including both third party debt
providers for a “deal away” and exist-
ing credit groups for a “consensual”
LME). Indeed, it seems within the
scope of fiduciary duty to at least
consider these options given many
other sponsors and companies are
doing so. LME can help sponsors to
avoid a costly in court restructuring
process while addressing issues at
the company, providing more runway
for a turnaround, and preserving
value, which will accrue to the equity.

0: What distinguishes
Weil's Global Liability
Management and Strategic
Capital Solutions practice?

A: Weil has been at the forefront of
many marquee transactions in the
LME and SCS space since these
transactions were first implemented,

weil.com
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“LME can help sponsors to avoid a costly in
court restructuring process while addressing
issues at the company, providing more
runway for a turnaround, and preserving
value, which will accrue to the equity.”

our Global Liability Management and
Strategic Capital Solutions initia-
tive builds off of those successes
and strengthens our multilateral
approach to deal making with expert
coordination between different prac-
tice groups and an emphasis on
delivering cutting edge, streamlined
advice. LME is not one size fits all
so we bring a constructive, tailored
approach, which helps companies to
consider their options in a thought-
ful manner with a team of skilled
professionals. One thing that | have
always found unigue about Weil is
the team atmosphere — we all really
enjoy working together and it shows
through to clients in our collabora-
tive and unified approach to compli-
cated challenges.

O: How do you collaborate
with other practice groups
within Weil, such as restruc-
turing, capital markets,
private equity and/or M&A,
to deliver a comprehen-

sive liability management
strategy?

A: We approach everything with
a “one firm" mentality so that we
always know who is doing what,

nothing is being overlooked and
we are not duplicating efforts. Our
approach is to leverage off our vast
experience in representing stake-
holders from across the capital
stack in these types of transac-
tions to quickly identify relevant
teams and develop a coordinated
approach to bespoke solutions. In
doing so, we are able to benefit from
the vast Weil network of profes-
sionals, including pressure testing
with our litigation colleagues and
being thoughtful as to structuring,
governance and negotiating strat-
egy. Weil is the kind of place where
we do not have origination credit
so we are incentivized to work very
closely together without attribu-
tion or egos. Collaborating across
groups is one of my favorite parts
of the job — Weil is truly a one-stop
shop for these types of transactions
with devoted teams of collaborative
professionals.

0O: What trends are
you seeing in liability
management?

A The field of liability management
is constantly evolving. The majority
of transactions that we have seen

QA

recently involve both an approach
to existing creditors (likely a subset
thereof) and third party debt financ-
ing sources (sometimes called
a “deal away"). The competitive
dynamic plays out with companies
trying to source a solution that deliv-
ers the most efficient outcome and
fits within the parameters of their
capital structure / documentation
(as amended). In terms of trends, we
have seen an increasingly high level
of participation in existing lender
structures potentially as a reaction
towards more cooperative (no pun
intended) outcomes and less drawn
out litigation. This trend has some-
times been coined “LME 2.0" but it
will be telling to see if these friendly
transactions continue or if there is
continued bifurcation between the
consensual deals and ones that push
the envelope a little further. We have
been closely following the market
reaction and new technologies to
address the Fifth Circuit's recent
ruling that the Serta up-tier trans-
action was not a permissible “open
market purchase”, but have already
seen ourselves and other advisors
quickly tailor creative solutions to
effectuate similar transactions.
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0O: How should sponsors
prepare for future
developments in this space?

A: Having a trusted team of dedi-
cated advisors is essential. While
many firms have developed similar
practices, Weil has always been at
the cutting edge of market devel-
opments in this space and has
assembled a team of outstanding
and synergistic professionals from
across the firm to expertly evalu-
ate and capitalize on opportunities
for our clients. The sponsors with
whom we work are adept at finding
strong investments and negotiating
for top tier terms along the way -
the team here is available and ready
to offer unique perspectives when
something is not going accord-
ing to plan (i.e. there's a maturity
wall coming up, there are unan-
ticipated liquidity needs) or just to
simply capitalize on discount. We
are always happy to talk about the
market, technologies and trends
more generally or to do a deep
dive diagnostic on optionality for a
particular portfolio company.

0O: What are the key risks,
challenges and/or
considerations sponsors
should be aware liability
management transactions?

A Establishing a proper process
and governance in connection with
liability management opportuni-
ties while understanding the risks
is essential to a successful LME.
These types of transactions are far
from cookie cutter so we endeavor
to break down the various work

Weil Private Equity Sponsor Sync

“Our goal is always to demystify
LME and design options that
resonate with the company and
its stakeholders rather than an
‘off the shelf’ approach.”

QA

streams and make sure that we are
thinking three to four moves ahead
as opposed to being reactive. This
involves heavy coordination inter-
nally, including with our excellent
litigation team as well as with other
advisors in the space with whom
we have longstanding relation-
ships. When sponsors bring in Weil,
we take a global view of the trans-
action to come up with a strategic
plan and timeline for execution
- highlighting key risks and chal-
lenges (i.e. governance, conflicts of
interest, third party claims) along
the way while crafting an approach
which addresses and minimizes
those risks.

(: Can you share any recent
case studies or examples
of LME transactions that
you worked on?

A: The LME Team at Weil has been
involved in some of the biggest
names in the space (i.e. J. Crew,
Serta, Envision, DISH and AMC) as
well as many other matters which
are less widely publicized and/or

confidential — for example, deals
which involve a private credit work-
out component are sometimes less
likely to be covered in the media. We
pride ourselves on knowing the “ins
and outs" on deals in the market
and related litigation and have
an extensive collection of market
knowledge and comps. Many of the
active situations with which we are
involved are not public at this time,
but we look forward to bringing a
number of innovative transactions
to the market this year. Our goal
is always to demystify LME and
design options that resonate with
the company and its stakehold-
ers rather than an “off the shelf”
approach. [
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In this article, we take a historical
deep dive into LMEs - tracing their
evolution, key transactions,
emerging trends, and future outlook.

Much has been said about the
current state of LME, which is best
described as a complex, highly-
negotiated transaction that allow a
borrower to restructure or refinance
its outstanding debt obligations
where a conventional refinancing is
not feasible. In recent years, LMEs
have become increasingly sophis-
ticated and often controversial,
as borrowers seek creative ways
to avoid an in-court restructuring
within the confines of their existing
debt documents and legal prece-
dent. Yet despite the recent prolif-
eration of these complex transac-
tions, LMEs are nothing new, having
been around for decades. We take
a look below at the various forms
of liability management in decades

past, and track its evolution into its
current form to predict how the next
development might take shape.

Liability Management Eras

The Early Years

The 1980s and 1990s were charac-
terized by financial instability stem-
ming from the savings and loan crisis,
high interest rates, and deregula-
tion, alongside a surge in high-yield
bond activity and leveraged buyouts
(LBOs) spurred by the creation of the
junk bond market a decade earlier.
As distressed companies explored
ways to manage leverage, LMEs took
early forms through exchange offers
and consent solicitations designed
primarily to lower principal, extend
maturities or modify interest rates.
Such structures resulted in the emer-
gence of early case law in the realm
of liability management, such as Katz
v. Oak Industries, which blessed the
use of exit consents in an exchange

offer or consent solicitation, notwith-
standing the coercive effects of this
now common technique.

In the 2000s, LMEs remained front
and center amidst the burst of
the dot-com bubble and the Great
Recession as borrowers struggled
under the weight of unsustainable
debt loads. Borrowers continued
to use structured exchange offers
and “amend and extends" as part
of broader refinancing initiatives to
increase liquidity and extend runway
during the financial crisis to stave
off the disruptions (and expense)
of Chapter 11. Flexible covenant
and so-called “covenant-lite” terms
proliferated in both bond debt and
credit facilities, giving borrow-
ers more flexibility to restruc-
ture outstanding debt obligations.
Out-of-court restructurings gained
in popularity as an alternative to
filing for Chapter 11 and laid the
foundation for a more aggressive
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approach to liability management as
an alternative.

Leveling Up

Beginning in the 2010s, the land-
scape of LMEs changed forever.
Borrowers began taking advantage
of a historically low interest rate
environment through proactive refi-
nancings of their outstanding debt.
Extended periods of low interest
rates fueled intense lender compe-
tition, leading to unprecedented
borrower-friendly debt documents
with weakened protections for
creditors. Such terms, collectively,
resulted in loosened covenants
and new technology that provided
flexibility for distressed borrow-
ers to maneuver around restrictive
covenants in pursuit of creative
capital solutions. Such solutions are
embodied today by three general
transaction types (or some combi-
nation thereof): dropdowns, uptiers,
and double-dips.

Dropdowns are typically structured
so the borrower can move material
assets to an unrestricted subsid-
iary or non-guarantor restricted
subsidiary (which results in the
assets being removed from the
existing collateral package). After
this initial step, those assets are
used as credit support to issue new,
structurally senior debt (i.e. debt
that has a higher priority in repay-
ment due to its position within the
company'’s capital structure, rather
than explicit contractual
ity). Dropdowns are unique in that
they generally do not require exist-
ing creditor approval so long as the
borrower can find third party capital

senior-
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sources willing to provide the new
debt and fit the “drop down" within
their existing covenant package. In
2016, Weil represented J. Crew as it
famously implemented a dropdown

for such new debt at the expense
of non-participating creditors (NB:
this may be done in the same credit
agreement, a “side car” with inter-
creditor arrangements or on more

“LMESs will continue to develop and
adapt to market conditions and
results of recent litigation, however
it is clear that borrowers will need
to consider these solutions (or even
more creative solutions!) when
facing distressed conditions.”

transaction by transferring mate-
rial intellectual property assets to
an unrestricted subsidiary, which
subsequently used those newly-ac-
quired assets as collateral support
for new financing. J. Crew moved
the assets outside of the creditor
group by leveraging flexible invest-
ment baskets to raise new money
without needing to obtain credi-
tor consents notwithstanding that
the transferred IP would no longer
benefit the existing creditors.

Uptiers are two-step transactions
where a majority or supermajor-
ity of participating existing credi-
tors amend their debt documents
to subordinate the liens on exist-
ing collateral to a new issuance
of superpriority debt, and then
exchange their subordinated debt

of a “synthetic” basis by pairing with
the “drop down" described above). In
2020, Weil represented Serta when
they executed an uptier transaction
with the consent of two of its cred-
itor groups by amending its existing
credit agreements to modify Llien
priorities and allowing participat-
ing creditors to exchange into new
superpriority debt. Boardriders
(2020) and Incora (2023) were other
notable examples of uptiers that
followed Serta. Litigation followed
each of these transactions as
non-participating creditors chal-
lenged the transactions on various
grounds. That said, we continue to
see non-pro rata uptiering transac-
tions in the market.

Double-Dips are structured trans-
actions that allow distressed
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borrowers to raise new capital while
leveraging their existing capital
structure for enhanced collateral
coverage. In these deals, a borrower
(often an unrestricted subsidiary)
incurs new debt secured by its
assets and guaranteed by the credit
group—this is the first dip. The
borrower then uses the proceeds
to fund an intercompany loan to
the existing group (e.g. for purposes
of buying back the existing debt
likely at a discount), which creates
a receivable for the borrower that
is pledged to the lenders as addi-
tional collateral. This gives the new
lenders a second claim against the
group (in addition to any “exclusive
collateral”), improving their posi-
tion relative to other creditors. In
2023, several distressed borrowers
executed double-dip transactions,
including At Home, Trinseo and
WheelPros, signaling the growing
adoption of this Lliability manage-
ment strategy.

Importantly, these three general
categories of LMEs are not mutually
exclusive, meaning some deal struc-
tures may blend elements of each.
As an example, Weil represented
AMC Entertainment in a liability
management transaction in July
2024 which utilized components of
each of these structures.

The Next Era

It may be that the next era of liability
management takes a more collabo-
rative approach in an effort to avoid
the burden of litigation associated
with the more adversarial strate-
gies embodied by the tactics of some
previous LMEs (a so called LME 2.0),
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but this remains to be seen. While
we have seen some transactions
trend towards a more collaborative
approach, we are also still seeing
LMEs which continue to push bound-
aries and leverage new technologies.

We are also beginning to see the
growing influence of private credit
markets on traditional Llending
structures, as alternative sources of
capital become available to borrow-
ers. At the same time, private credit
solutions may come with tightened
covenants and less flexibility in
debt documentation to be lever-
aged in downside scenarios as well
as smaller groups of lenders who

are potentially less interested in “in
group” / “out group” dynamics as
repeat players.

LMEs will continue to develop and
adapt to market conditions and
results of recent litigation, however
it is clear that borrowers will need
to consider these solutions (or even
more creative solutions!) when
facing distressed conditions. We
anticipate that we will continue to
see LME both with existing cred-
itors, but also leveraging off of the
potential for a “deal away" with
lenders who are not currently in the
capital stack. [l
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In this article, we look at evolving
lender protections that “block”
LMEs —their impact on borrowers
and strategies to navigate them.

As LME has become a mainstream
mechanism for addressing capital
structure and operational challenges
for companies, itis not surprising that
a new lexicon has developed around
it. LMEs generally involve bespoke
strategies tailored to a specific busi-
ness, which has led to many of these
transaction structures being identi-
fied by reference to the initial busi-
ness that utilized a particular set of
structuring tools. Likewise lenders
are referring to these transactions
by name in connection with the
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implementation of “blocker” protec-
tions in new and amended debt issu-
ances. A standard approach to the
initial review and engagement both
by borrowers and financial investors
on LME matters has developed and
usually includes an initial analysis
on the feasibility to consummate
a transaction that looks similar to
previous ones or a combination of the
same. Notable examples include:

“J.Crew” or “Drop Down”
Transactions

Rely on investment capacity to move
assets such as entire business units,
monetizable intellectual property or
real property outside of the existing
lender group's collateral package
and to unrestricted subsidiaries

and/or non-guarantors in order to
separately finance such assets and
create additional liquidity. The initial
J.Crew transaction also included a
license to J.Crew of the intellectual
property that was “dropped down”
to permit the existing business to
continue to benefit.

“Chewy” Transactions

Create financeable assets by placing
them in a guarantor entity, the equity
of which is then partially sold to an
affiliate or third party. Formulations
of release provisions in certain debt
documents require an automatic
release of the Guarantor and all of
its assets once the entity is no longer
wholly-owned.

“Serta” or "Uptier”
Transactions

Consist of two customary pieces (i)
lenders entering into new debt docu-
ments (whether in the same facility
or in a "side car”) which are then able
to “prime" the existing debt docu-
ments with the consent of the appli-
cable threshold of lenders (typically
50.1%) and (ii) having the lenders
who provide such new debt agree to
exchange their existing debt for the
new “priming” debt with new terms
in reliance on the “open market” buy
back provisions of a credit agreement
(NB: following the Fifth Circuit ruling
in Serta, we have seen alternative
structuring in deals where there is
only an “open market” exception).
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This may be accompanied by actions
to strip out the covenants or other
protections of the original debt that is
subordinated (i.e. the “stub” tranche
of debt which is not exchanged).

“At Home" or “Double Dip”
Transactions

In connection with a “Drop Down"
transaction, the proceeds of any
financing raised at the newly capi-
talized entity are lent by that entity
back to the restricted group via an
intercompany loan which is guaran-
teed and supported by assets of the
restricted group, therefore allowing
the lenders to the new entity to be
secured by (i) the assets of the new
entity — the first “dip", (ii) a pledge
of the secured intercompany loan
(benefiting from support from the
restricted group) and (iii) the guar-
antee and credit support provided
by the obligors of the existing debt
with respect to new debt - the
second “dip". Together, the dips
create two separate claims against
the original obligors.

“Pari Plus”

A variation on a Double Dip trans-
action where the loan provided to
the newly capitalized entity also
obtains the benefit of collateral
and guarantees by members of the
restricted group who are not other-
wise guarantors of the existing debt
on an exclusive basis - such that
the new lenders have a pari passu
claim against the original obligors
(by virtue of one or both “dips”) and
a sole claim against the exclusive
guarantors / collateral (the “plus”).

As result of the development of
this toolkit and the continued
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evolution of LME, direct and syndi-
cated lenders have been success-
ful in constructing and implement-
ing accompanying “blockers” (i.e.
“J.Crew blockers", “Serta blockers”,
“Envision blockers”, etc.) which
purport to restrict or limit future
borrowers from undertaking similar
transactions. These blocker provi-

party subsidiaries, whether in
connection with normal opera-
tions, permitted securitizations or
other contemplated sale transac-
tions. Additionally, a poorly drafted
blocker may limit such subsidiaries
from developing their own valuable
intellectual property or receiving
purported ‘“material” intellectual

“These blocker provisions are negotiated
in connection with new financings as
early as the term sheet stage and continue
to evolve to keep up with more intricate
liability management solutions developed
by counsel and advisors.”

sions are negotiated in connection
with new financings as early as the
term sheet stage and continue to
evolve to keep up with more intri-
cate liability management solutions
developed by counsel and advisors.

These blocker provisions, while
customary, can create unintended
risks and consequences for spon-
sors and portfolio companies.
For example, a customary “Drop
Down" blocker limits the ability of
a company to invest or contribute
material intellectual property to
an unrestricted subsidiary. These
provisions are sometimes drafted
in an overbroad manner that may
inhibit the ability of a company to
transfer any assets to non-loan

property from the company that is
only useful in connection with the
other assets being contributed. The
potential overreach here can be
avoided by ensuring restrictions are
narrowly tailored to material intel-
lectual property and limited only
to intellectual property material to
the restricted group (i.e. the remain-
ing business unit after the relevant
contribution).

In response to the initial set of
“Uptier” transactions, lender voting
provisions have been updated to
require a 100% vote to amend a
debt agreement in a manner that
subordinates the rights or claims
of the lenders to new senior prior-
ity debt. Similar to the "Drop
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Down" blockers, these subordina-
tion restrictions can result in unin-
tended effects and restrictions on
what would normally be consid-
ered ordinary course. For example,
these subordination provisions often
contain exceptions for debt offered
to all lenders on a pro rata basis,
customary debtor in possession
credit facilities, capital leases and
other items that typically “prime”
credit agreements with respect
to certain types of collateral. Any
provision without the proper excep-
tions could limit a company's ability
to (i) incur necessary DIP financing
(i) increase capital lease capacity
or (iii) to the extent required by an
insurance company, provide appro-
priate liens related to the financing
of insurance premiums. While many
of these items are not controversial
if raised and discussed with financ-
ing sources prior to execution of the
transaction documents, they often
cannot be fixed without an accom-
panying enhanced threshold for
voting at a later date.

Additional blockers include restric-
tions on the investment and
restricted payment capacity that
can be utilized to contribute assets
to unrestricted subsidiaries, limita-
tions on the ability of unrestricted
subsidiaries to provide debt to the
restricted group (and therefore
on-lend the proceeds of a Drop
Down transaction to consummate a
Double DIP, pari plus or other trans-
action), and limitations on releasing
a subsidiary from its guarantee and
collateral requirements in connec-
tion with a partial transfer. A more
recent development has come in the
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form of an "Omni-Blocker”, which
purports to restrict the borrower’s
ability to enter into any transac-
tion that is not offered to all of the
lenders on a pro rata basis. Omni-
Blockers are in their infancy and
have not gained traction as a holis-
tic solution to all potential liability
management risk. They also run
the risk of being overbearing, over-
broad and imposing restrictions on
a company that would prohibit the
ability to the company to operate
in the ordinary course or similar
manner without consistent engage-
ment with the lender group. For
these reasons, the so called Omni-
Blockers have only been adopted in
a limited number of credit facilities
which are “locked down" because
the new facility itself was the
product of an LME transaction.

As strategic LME and related blocker
provisions continue to evolve, spon-
sors and their advisors should ensure

they do not unintentionally restrict
a company's ability to be nimble.
Blockers should be properly tailored
to balance risk for lenders and
other investors, while also ensuring
companies are able to take reason-
able action in response to external
factors and otherwise engage in
transactions necessary to continue
operations with minimal disruptions.
Improperly drafted blockers can add
time, expense (in the form of legal
costs or related consent fees), and
unnecessary headaches to trans-
actions otherwise permitted by the
debt documentation that would
typically be seen as customary but
for these new lender protections.
The best way to be protected is to
continue to push back on aggressive
asks on “blockers” and ensure docu-
ments are properly drafted to reflect
both the most recent market trends
and the particular needs of an oper-
ating company. [
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In this article, we analyze lender
cooperation agreements as a shield
against LMEs — and the strategies
borrowers use to push back.

For several years, borrowers and
their lenders have engaged in a
game of chess we now dub as LMEs.
First,
assets outside of the credit group,
pledging them as collateral for new
capital, and lenders countered with
what became known as the J. Crew
Blocker. Next, borrowers responded
by pitting lenders against each other
in non-pro rata exchanges, and again
lenders answered, this time with the
Serta Blocker. In the latest iteration
of this contest of strategy and skill,
it is the lenders who have declared
“Check” on the borrowers' King by
forming groups bound by coopera-
tion agreements (or “co-ops”) that
create a united front against poten-
tial LMEs or coercive exchanges.

we saw borrowers move

The game, however, is far from over,
as borrowers now try to fracture or
even pre-empt these creditor coali-
tions through NDAs and blockers of
their own. In this article, we explore
some of the tactics borrowers can
employ to combat lender co-ops
and keep options open for strategic
transactions that would otherwise
hit a roadblock due to the restrictions
attendant to these creditor alliances.

® Winning the Opening. Lenders
seem to be organizing earlier and
earlier,sometimes 18to 24 months
ahead of a given debt maturity and
long before a borrower is willing to
acknowledge that it may need to
address capital structure or oper-
ational issues down the road. So,
how does a borrower get ahead
of hasty creditors locking arms
when an NDA may be viewed as
the first crack in the dam, leading
to an inevitable restructuring?
The solution that some borrowers

have used (or at least tried to use)
is an express co-op blocker in the
debt documentation at origination
(see Stepstone Group refinancing
in December 2024). This head-on,
pre-emptive strategy has so far
met substantial resistance in syn-
dication processes, but time will
tell if the market among lenders
becomes competitive enough to
let the provision slip through on an
oversubscribed deal.

You are Disqualified. Another
proactive approach taken by bor-
rowers when combating lender
organization, albeit not directly
targeting co-ops, is the designation
of certain entities as “Disqualified
Lenders” within debt documents.
While these provisions, known as
DQ Lists, originated as a means
to prevent competitors of the bor-
rower from acquiring the debt as
a backdoor to obtaining access to
proprietary and confidential infor-
mation about the borrower’s busi-
ness, over time they have morphed
to also cover certain types of insti-
tutions that borrowers do not want
to see in their capital structure. In
the provision's most aggressive
form, trades made in violation of DQ
List are often times declared void
ab initio. The DQ Lists themselves
can range from categorical prohibi-
tions (i.e., any distressed investor)
to a specific list of institutions that
can number in the hundreds, as
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well as evergreen lists, which give
the borrower discretion to update
from time-to-time.

Recovering From a Blunder. For
borrowers that didn't try, or oth-
erwise weren't able, to pre-empt
the co-op directly in their debt
documentation, there is always
the NDA option. Whether creditors
seek to form a group in response
to a company-initiated process,
or they are proactive in banding
together before getting restricted,
the NDA is still an effective tool
for the borrower. Ultimately, co-op
groups want to do a deal with
the company - the act of forming
a group is meant to deter coer-
cive non-pro rata deals by way of
creating a blocking position and
thereby making it impossible, or at
least challenging, for the company
to secure the necessary consent
thresholds for a proposed transac-
tion, not to drive the company into
a deal-away or a costly in-court
restructuring. Because the co-op
group wants to engage, and the
borrower is a necessary party that
controls the flow of information
about the business, the borrower
can use the NDA process to its
advantage. Common NDA provi-
sions used to undermine or prevent
the formation of co-ops include:

= Express Prohibition on Co-ops.
Similar to its credit agreement
cousin, the outright co-op blocker
in NDAs has been met with sig-
nificant pushback from credi-
tors (see Kloeckner Pentaplast
and Pfleiderer each in 2024).
Companies that delay creditor

Weil Private Equity Sponsor Sync

engagement until the precipice
of a restructuring should expect
that rebuff to be the norm.
However, with the luxury of time
comes the ability to wait out the
term of an already-formed co-op
group, and with it the potential to
use a blocker to ensure the group
does not reassemble.

Restrictions on Communica-
tions. Absent a blanket pro-
hibition on co-ops or similar
arrangements among creditors,
a borrower can still use standard
disclosure restrictions to manip-
ulate permitted communica-
tions among lenders. A standard
NDA will prevent parties from
disclosing confidential infor-
mation to anyone outside the
NDA sanctum, but can be tight-
ened further to require express
consent of the company to the
lender's disclosure to any third
party, regardless of the exis-
tence of a similar NDA. The defi-
nition of confidential information
itself is also a lever that compa-
nies can use to restrict lenders.
In more restrictive NDAs, even
the existence of the NDA can be
considered confidential informa-
tion and prohibit lenders from
disclosing to non-participating
parties the fact that negotiations
are being undertaken, thereby
impeding creditor organization.

Standstills. Regular-way NDAs
typically include a quid pro quo
between the company and the
recipient of confidential informa-
tion. Plainly stated: "If | agree to
give you my information, and we
talk about doing a transaction

together, then you agree you
won't sue me if | decide to do a
transaction with someone else.”
These provisions, called stand-
stills, oftenalso prohibit the recip-
ient from buying or selling debt
or securities of the company for a
period of time. In the world of dis-
tressed debt, such an agreement
is not table stakes, but instead is
hotly negotiated and often times
not permitted at all by a lender
party to the NDA. If a borrower
is able to secure a standstill, it
should expect the provision to be
a temporary reprieve to provide
runway for negotiations, often
falling away in conjunction with
the required cleansing of confi-
dential information disclosed to
the lender. While standstill are
useful tools for negotiating with
co-op groups, they prove even
more handy when entered into
with minority lenders, where
the company has a deal in-hand
with a majority co-op group and
is seeking to secure participa-
tion by minority lenders, often
times on reduced economics, in
lieu of those lenders challenging
the contemplated transaction
in court.

All signs point to creditors’ continued
reliance on co-op agreements as a
mechanism to defend against actual
or perceived LME threats. Fortunate-
ly for borrowers and their sponsors,
there is an array of moves that can be
deployed to block collective action by
creditors intended to narrow a com-
pany's strategic options — play your
pieces right and avoid Checkmate. [
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In this article, we take a comparative
look into European vs. U.S. LMEs

- key legal differences, creditor
rights, and restructuring tactics.

Some might say that European
monarchs invented the art of coer-
cion centuries ago - although none
would argue with the fact the art-
form has been elevated when it
comes to liability management in
the U.S.

Nonetheless, the European finan-
cial markets have a recent history
littered with interesting LMEs -
Redwood in 2002 (non pro rata
treatment of leveraged loans), As-
senagon in the post-Financial Crisis
era (the seminal European case
on coercive exchange offers and
exit consents in Europe) and Ideal
Standard in 2014 (a non pro rata
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exchange of NY law bonds) are but
a few examples. The market follows
with interest developments around
the non pro rata uptier exchange
implemented by Hunkemoller last
year, as minority creditors seek to
challenge the deal via the NY courts.

In this article we highlight some in-
teresting nuances that arise in Euro-
pean LMEs compared to the typical

U.S. position:
Ny =z
igh yield bonds
issued in Europe are
typically 90% matters, rather than
100% (asis standard in the U.S.) - this
creates more scope to design incen-
tive structures to reach the consen-
sual threshold in order to drag along
hold-outs

® Sacred / money
rights under NY law

p Richards

{
ad Partner

r ' Gilles
Teerlinck
Partner

Finance High Yield

® However, high
yield bonds in the
U.S. market typ-
ically allow for
release of guarantees and collateral
at a lower threshold (usually 2/3 or
75%), whereas in Europe these are
still 90% matters — meaning differ-
ent approaches need to be taken to
structuring LMEs at the outset

.

® ‘No payment for
consent’ clauses
(at issue in Hun-
kemoller) are now-
adays typically absent from high-
yield bonds in Europe (although
making somewhat of a comeback!)
— this creates scope for non pro rata
incentives to be paid to supportive
creditors
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“We closely track developments in stress/distress cycles in Europe
with our proprietary Weil European Distress Index to help anticipate
our clients’ need for critical pre-restructuring tools like liability
management and proactively develop solutions including leveraging
off our cross-border and cross-disciplinary teams”

B English law inter-
creditor agreements
in typical European
LBO structures
can create additional trip-wires
to navigate vis-a-vis their NY-law
cousins — for example, common col-
lateral undertakings, sacred rights
on ranking of priority and turnover
trusts need to be navigated when

structuring
[ 4
K K pean-style  facility
agreements  often
differ from the typical NY-law credit
agreement — frequently only apply-
ing to the Restricted Group, enabling
broader scope for non pro rata buy
backs and ‘synthetic uptiers’

= Debt buy-back
mechanisms in Euro-

= European LBO
\" structures will typi-
\? cally exclude a wide

range of jurisdictions
and asset types from the scope of
guarantees and collateral (by virtue
of Llimited security jurisdictions,
agreed security principles and other-
wise) — potentially leaving scope for

@,

additional guarantors and material
non-collateral assets to be pledged
for new financings

B Despite some har-
monisation  across

< the EU member

states, each Euro-

pean jurisdiction has its own legal
framework (including relating to
director duties) which needs to be
navigated when designing LMEs -
highlighting the importance of early
planning and the need for advisers

with deep cross-border experience
’ ‘stapled’ to a Euro-
pean restructuring

process (such as an English scheme
of arrangement) - providing surgical,
non-insolvency procedures to imple-
ment transactions at lower consent
thresholds (e.g., 75%) and remove
hold out risk

® | MEs in Europe
can often be

As with the U.S., pursuing success-
ful LMEs in Europe requires de-
tailed analysis, early planning and
cross-discipline expertise

Weil's  European offering is
extremely well placed to assist
with the design and implementa-
tion of successful LMEs in Europe,
with top tier private equity, finance,
capital markets, restructuring,
corporate and risk advisory teams
in the key European markets
of London, Paris, Munich and
Frankfurt

We closely track developments in
stress/distress cycles in Europe
with our proprietary Weil European
Distress Index to help anticipate
our clients’ need for critical pre-re-
structuring tools like liability man-
agement and proactively develop
solutions including leveraging off
our cross-border and cross-disci-
plinary teams

As a single global partnership,
Weil's European offices work hand
in hand with our U.S. and Asian col-
leagues to ensure we can provide
the latest technology and the best
expertise for the situation [
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CTA Loyal readers of Sponsor Sync are familiar with the Corporate Transparency Act's
REPO RTI NG formerly broad scope: all entities formed in a US state or registered to do business in a
US state were required to file “Beneficial Ownership Information” reports, unless they

0 B LIGATI 0 NS qualify for one of twenty-three exemptions. The scale of the reporting requirement was
E LI M I NATE D unprecedented in the US, and the result was the wild ride of injunctions, extended dead-
lines and appeals shown in the graphic below.

FOR U'S' In an interim final rule announced by FinCEN on March 21, this broad scope was dramat-
E N TITI ES ically reduced. All CTA reporting requirements were removed for entities formed in a

US state. The CTA's reporting requirements now apply only to “foreign reporting compa-
nies” (foreign entities that are registered to do business in the US), and foreign reporting

ﬁ Carson Parks . . . . -
s Associate companies do not need to report any information of their beneficial owners that are US
Private Equity persons. The deadline for foreign entities to report was extended to April 25, 2025.
= = CTA Reporting Requirements in Effect ™= = CTA Enjoined FinCEN Updating Guidance
JAN. 1, 2024 JAN. 7, 2024 JAN. 23, 2025
CTA filing obligations begin US District Court E.D. Tex. Supreme Court stays the Top Cop
for non-exempt entities issues another nationwide Shop injunction (but not Smith)
created/registered in 2024 preliminary injunction in Smith
e DE 2024 |
C.3,20 FEB. 17, 2025

US District Court E.D. Tex.
issues a nationwide preliminary
injunction in Top Cop Shop

U.S. District Court
E.D. Tex. lifts the
Smith injunction

|

FinCEN Ml
extends

initial filing
deadline until
March 21, 2025

Scheduled deadline
for initial Beneficial
Owner Information

Reports for entities
formed before 2024

DEC. 23, 2024
Fifth Circuit stays
the Top Cop Shop
injunction "

On March 21, 2025, FinCEN
(i) eliminated reporting for US

entities and (ii) eliminated the
DEC. 26, 2024 requirement for foreign entities
Fifth Circuit vacates its stay to report information of
of the Top Cop Shop injunction U.S. persons

Wia
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Glenn’s Corner

ON THE MEANING OF “MATERIAL"

-~ Glenn D. West
ied 5 Retired Partner
Private Equity

The adjective “material” is ubiquitous
in business acquisition agreements.
Designed to ensure that whatever is
being represented or covenanted will
not be deemed breached unless the
impact of any inaccuracy or failure to
perform is actually significant (which
is itself a word that fails to convey a
clear cut standard), the word “mate-
rial" is fraught with an uncertain
meaning as applied to a particular set
of circumstances.

| was recently asked by one of my
faithful readers whether | had ever
written anything about the use of
the term “material” as a qualifier in
a purchase agreement. The answer

was "of course | have."* But perhaps
a reminder is necessary. And conve-
niently, Vice Chancellor Laster, in a
recent Delaware Court of Chancery
decision, In re Dura Medic Holdings,
Inc. Consolidated Litigation,> had
occasion to reiterate Delaware's
approach to determining the meaning
of the word “material” when it is used
as an adjective qualifying a covenant
or representation.

It is tempting to view the word mate-
rial standing alone (or when used in
the phrase "in all material respects”)
as having a similar meaning to the
term “material” when use in the
phrase “material adverse effect.”

But legally the two have nothing to
do with one another. Caselaw has
declared that “material” when used in
the phrase “material adverse effect”
requires not only a truly significant (in
the sense of really, really bad) nega-
tiveimpact, but also a negative impact
that is “durationally significant.”® The
word “material” standing alone, or
as used in the phrase “in all material
respects,” however, has a different
meaning. In Dura Medic Holdings, Vice
Chancellor Laster reminds us that:

When used to qualify a representa-
tion, the adjective “material” “seeks
to exclude small, de minimis, and
nitpicky issues that should not derail
an acquisition.” For the breach of
a representation to be material,
there need only be a "“substan-
tial likelihood that the ... fact [of
breach] would have been viewed by
the reasonable investor as having
significantly altered the 'total mix’
of information.” That interpreta-
tion “strives to limit [a contract
term with a materiality qualifier]
to issues that are significant in the
context of the parties’ contract,
even if the breaches are not severe
enough to excuse a counterparty’s
performance under a common law
analysis.”

In other words, a “materiality” quali-
fier imposes a much lower standard

Weil, Gotshal & Manges LLP
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“But how ‘material’ simply means more than
‘de minimis’ on the one hand, but also means important
enough to have ‘significantly altered the “total mix of
information”’ upon which a counterparty relied in entering
in to the purchase and sale agreement, is far from clear.”

for measuring the significance of a
breach than does the term “material
adverse effect.” And it specifically
serves to lessen the high bar that the
common law imposes for permitting
a counterparty to treat the other
party’s breach as significant enough
to excuse that counterparty’'s own
performance. But how "material”
simply means more than “de minimis"
on the one hand, but also means
important enough to have “signifi-
cantly altered the ‘total mix of infor-
mation™ upon which a counterparty
relied in entering in to the purchase
and sale agreement, is far from clear.
One could well wonder when a breach
would not be deemed “material” as a
practical matter.® Indeed, according
to Ken Adams, one of the foremost
authorities on syntactic ambiguity
and contract drafting clarity gener-
ally, the word “material is not only
vague but also ambiguous.”®

This is particularly true given the
fact that the “significantly altered the
‘total mix of information' standard
for determining materiality appears
to have been borrowed from the
United Supreme Court decision of

@

TSC Industries, Inc. v. Northway, Inc.”
TSC Industries involved the determi-
nation of what was material in the
context of securities fraud, specifi-
cally allegations that a proxy state-
ment “was materially misleading.” In
that context, the Court held that:

The general standard of materi-
ality that we think best comports
with the policies of Rule 14a-9 is as
follows: an omitted fact is material
if there is a substantial likelihood
that a reasonable shareholder
would consider it important in
deciding how to vote. This standard
is fully consistent with Mills’ general
description of materiality as a
requirement that “the defect have a
significant propensity to affect the
voting process.” It does not require
proof of a substantial likelihood
that disclosure of the omitted fact
would have caused the reasonable
investor to change his vote. What
the standard does contemplate
is a showing of a substantial like-
lihood that, under all the circum-
stances, the omitted fact would
have assumed actual significance in
the deliberations of the reasonable

shareholder. Put another way, there
must be a substantial likelihood
that the disclosure of the omitted
fact would have been viewed by
the reasonable investor as having
significantly altered the “total mix”
of information made available.?

So important enough to have been
significant in the “deliberations”
being made by the recipient of the
information, but not important
enough to have actually affected
the decision that was made. Huh?
Ken Adams has suggested that the
“significantly altered the ‘total mix of
information'" standard is just another
way of saying “nontrivial,” with the
other understanding of “material”
(the common law definition) being
equated to his term “dealbreaker."
After all, the whole point of a materi-
ality threshold is to lessen the “deal-
breaker" requirement the common
law imposes for a counterparty's
contract breach to excuse the other
parties performance.’® But that
stark dichotomy between materiality
meaning simply “nontrivial,” and the
common law meaning of an actual
“dealbreaker,” is not what most
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transactional lawyers are seeking
to convey with the word “material.”
Instead, it's something a little more
than the merely “nontrivial” meaning
and a lot less than the “dealbreaker”
meaning.

Another faithful reader of my
contract musings pointed out that “[i]
n the securities fraud context, courts
in [the Second] Circuit have ‘typically’
used five percent as ‘the numerical
threshold ... for quantitative mate-
riality."** Setting aside that mate-
riality in the securities law context
also requires a qualitative analysis,*?
courts seem to have applied the
guantitative 5% rule alone in cases
not involving securities fraud. Indeed,
in Stone Key Partners LLC v. Extreme
Steel, Inc.,** the court applied that 5%
rule to determine, in a dispute over
whether a financial advisor was enti-
tled to a fee, that a sale of less than
4% of a company's “total assets” did
not constitute a “sale of a material
portion of the assets or operations
of the Company and its subsidiaries
taken as a whole."*

Five percent seems intuitively to be
well past nontrivial, but well below
dealbreaker status. And recall that
Vice Chancellor Laster used a decline
of 20% of equity value as sufficient to
declare a material adverse effect in
Akorn, Inc. v. Fresenius Kabi, AG.*> And

the material required for a material
adverse effect seems closer aligned
to the Ken Adams' dealbreaker
concept.'® But is 1% still trivial, and
2% nontrivial for purposes of deter-
mining material in other contexts?
Who knows.

So, to repeat what | have in fact said
before on this subject:

If a matter will matter it may be
best to recast a material liability,
a material contract or a material
litigation as a liability, contract or
litigation involving (or that poten-
tially could involve) [and impact

of] more than a specified dollar
amount [or specified percentage of
equity value, net income or assets]
(below which dollar [or percent-
age] threshold any such liability,
contract or litigation would be
considered insignificant [or imma-
terial]). But, .. [s]Jometimes the
vague, if not ambiguous, “material”
is all you can get and is perhaps
good enough (but at least know
that the term is fraught with
uncertainty).”’

Keep on musing. i
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RECENT HIGHLIGHTS

Weil Private Equity is proud of our broad
representations and the successes of our
clients. Below is a small sampling of our
recent work:

B Weil advised Advent International, L.P. in
its acquisition of Sauer Brands, Inc.

B \Weil advised Blackstone in its $300 million

investment in DataDirect Networks, Inc.

B Weil advised Charlesbank Capital Partners

and its portfolio company Bridges
Consumer Healthcare in its acquisition
of KT Health, LLC

B Weil advised EQT Transition Infrastructure
in its acquisition of Scale Microgrids

B Weil advised Genstar Capital Partners
and its portfolio company Clarience
Technologies LLC in its acquisition of in
its acquisition of Ranger Design

B Weil advised H.l.G. Capital in its take-
private acquisition of Quisitive Technology
Solutions Inc.

B Weil advised H.l.G. Capital in its take-

private acquisition of Converge Technology

Solutions Corp.

B Weil advised ITE Management, L.P. in its
receipt of a strategic minority investment
from funds managed by Blackstone Credit
& Insurance

B Weil advised Providence Equity Partners
and its portfolio company Tempo Music
Investments in the sale of Tempo's
controlling stake to Warner Music Group

B Weil advised PSG in the closing of
PSG Sequel, a six asset, $2 billion
continuation fund

B Weil advised PX3 Partners and its
portfolio company Cleanova in its
$1.3 billion acquisition of Micronics
Engineered Filtration Group Inc.

B Weil advised TCV in its investment in
Cloudsmith Inc.

B Weil advised TruArc Partners and its
portfolio company Al Fire in the sale of
Al Fire
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